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CHAPTER 33-15-16
RESTRI CTI ON OF ODOROUS Al R CONTAM NANTS

33-15-16-01 Ceneral Provisions

33-15-16-02 Em ssions of Odorous Substances Restricted
33-15-16-02.1 Em ssions of Hydrogen Sul fide Restricted
33-15-16-03 Regul ati on Restriction [Repeal ed]
33-15-16-04 Met hod of Measurenent

33-15-16-04.1 Regulation Restriction

33-15-16-05 Met hod of Sel ection and Traini ng [ Repeal ed]

33-15-16-01. General provisions.

1

An odor wll be <considered objectionable when a
departnment-certifiedinspector or at | east thirty percent
of a randomy sel ected group of persons, or an odor panel
exposed to the odor woul d deemthat odor objectionable if
the odor were present in their place of residence.

An "odor concentration unit" is defined as a vol une of
odor-free air mxed with an equal volune of odorous air
such that the conbi nati on woul d be at the threshold | evel
of the olfactory senses. The intensity of an odor is
determ ned by the ratio of the volunme of odor-free air
that nmust be m xed with a standard vol une of odorous air
so that a departnent certified inspector or at |east
fifty percent of an odor panel can still detect the odor
in the diluted m xture.

A departnent-certifiedinspector is any person desi gnated
by the departnment who has successfully conpleted a
departnent - sponsored odor certification course and
denonstrated the ability to distinguish various odorous
sanpl es and concentrations. In the case of hydrogen
sul fide (H,S) conplaints, the inspector will be conpetent
wi th the hydrogen sul fide (H,S) detection equi pnent being
used.

An odor panel, if used, nust consist of a m nimumof five
persons who have successfully conpleted a departnent-
sponsored odor certification course and denonstrated the
ability to distinguish various odorous sanples and
concentrations.
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Hi story:
2001.
Gener al

Odor emi ssions in excess of thelinmts stated in section
33-15-16-02 or 33-15-16-02.1, or both, will be addressed
on a conpl ai nt basi s.

Amended effective October 1, 1987; June 1, 1990; June 1,

Aut hority: NDCC 23-25-03

Law | npl enented: NDCC 23- 25-03

33-15-16-02. Em ssi ons of odorous substances restricted.

1

In areas located within a city or the area over which a
city has exercised extraterritorial zoning as defined in
North Dakota Century Code section 40-47-01.1, a person
may not di scharge into the anbient air any objectionable
odorous air contamnant that neasures seven odor
concentration wunits or higher outside the property
boundary where the discharge is occurring. If an
agricultural operation as defined by North Dakota Century
Code section 42-04-01 has been in operation for nore than
one vyear, as provided by North Dakota Century Code
section 42-04-02, and the business or residence neking
the odor conplaint was built or established after the
agricultural operation was established, the neasurenment
for conpliance with the seven odor concentration units
standard nust be taken within one hundred feet [30.48
meters] of the subsequently established residence,
church, school, business, or public building nmaking the
conplaint rather than at the property boundary of the
agricul tural operation. The neasurenent may not be taken
within five hundred feet [.15 kiloneter] of the property
boundary of the agricultural operation.

In areas | ocated outside a city or outside the area over
which a city has exercised extraterritorial zoning as
defined in North Dakota Century Code section 40-47-01.1
a person may not discharge into the anbient air any
obj ecti onabl e odorous air contam nant that causes odors
t hat neasure seven odor concentration units or higher as
nmeasured at any of the follow ng | ocations:

a. Wthin one hundred feet [30.48 neters] of any
resi dence, church, school, business, or public
buil ding, or within a canpground or public park
An odor neasurenent my not be taken at the
resi dence of the owner or operator of the source of
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the odor, or at any residence, church, school,
busi ness, or public building, or wthin a
canpground or public park, that 1is built or
established within one-half mle [.80 kiloneter] of
the source of the odor after the source of the odor
has been built or established; o+

b. At any point |ocated beyond one-half mle [.80
kil ometer] fromthe source of the odor, except for
property owned by the owner or operator of the
source of the odor, or over which the owner or
operator of the source of the odor has purchased an
odor easenent— ; or

|f a county or township has zoned or established a
set back distance for an aninml feeding operation
which is greater than one-half nmle [.80 kil oneter]
under either North Dakota Century Code section 11-
33-02 or 58-03-11, or if the setback di stance under
subsection 7 of North Dakota Century Code section
23-25-11 is qgreater than one-half nile [.80
Kiloneter], neasurenents for conpliance with the
seven odor concentration units standard nust be
taken at the setback di stance rather than one-half
nmle [0.80 kiloneter] from the facility under
subdi vision b, except for any residence, church,
school , busi ness, public building, par Kk, or
canpground within the setback distance which was
built or established before the animal feeding
operation was established, unl ess the aninal
feeding operation has obtained an odor easenent
fromthe preexisting facility.

|O

A person is exenpt fromthis section while spreading or
applying animl manure or other recycled agricultura

material to land in accordance with a nutrient managenent
pl an approved by the departnent. A person is exenpt from
this section whil e spreadi ng or appl yi ng ani mal nmanure or
other recycled agricultural material to |land owned or
| eased by that person in accordance with rul es adopt ed by
the departnent including articles 33-16 and 33-20. An
owner or operator of a lagoon or waste storage pond
permtted by the departnent is exenpt fromthis section
in the spring from the tinme when the cover of the
permtted | agoon or pond begins to nelt until fourteen
days after all the ice cover on the |agoon or pond has
conpletely nel ted. Notw t hstandi ng t hese exenptions, al

16-3



persons shall manage their property and systens to
m nimze the inpact of odors on their nei ghbors.

4. This section does not apply to chem cal conpounds that
can be individually measured by instruments, other than
a scentoneter, that have been designed and proven to
measure the individual chem cal or chem cal conpound,
such as hydrogen sulfide, to a reasonable degree of
scientific certainty, and for which the departnent has
established a specific limtation by rule.

5. For purposes of this section, a public park is a park
established by the federal governnent, the state, or a
political subdivision of the state in the nmanner
prescri bed by |aw For purposes of this section, a
canpground is a public or private area of |and used
excl usively for canping and open to the public for a fee
on a regul ar or seasonal basis.

Hi story: Anended effective June 1, 2001.
CGeneral Authority: NDCC 23-25-03
Law | npl enented: NDCC 23- 25-03

33-15-16-02.1 Em ssions of hydrogen sulfide restricted. No
person may di scharge into the anbient air hydrogen sulfide (HS) in
concentrations that woul d be objectionable on | and owned or | eased
by the conplainant or in areas normally accessed by the genera

publi c. For the purpose of conplaint resolution under this
section, two sanples with concentrations greater than 0.05 parts
per mllion (50 parts per billion) sanpled at [east fifteen m nutes

apart within a stxty-—mnute two-hour period and neasured in
accordance with section 33-15-16-04 constitute a viol ation.

Hi story: Effective June 1, 1990.
CGeneral Authority: 23-25-03
Law | npl enented: 23-25-03

33-15-16-03 Regul ation restriction. Repeal ed effective
June 1, 1990.
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33-15-16-04. Method of neasurenent. An odor neasurenent may
be taken only with a properly nmaintained scentoneter, by an odor
panel, or by another instrunent or nethod approved by the state
departnment of health, and only by inspectors certified by the
depart ment who have successfully conpleted a departnent-sponsored
odor certification course and denonstrated the ability to
di stinguish various odor sanples and concentrations. If a
certified inspector neasures a violation of this chapter, the
departnment may send a certified |letter of apparent nonconpliance to
the person causing the apparent violation and may negotiate with
the owner or operator for the establishnent of an odor managenent
plan and best managenent practices to address the apparent
viol ati on. The departnent shall give the owner or operator at
least fifteen days to inplenent the odor managenent plan. |If the
odor problem persists, the departnent may proceed wth an
enforcenent action provided at least two certified inspectors at
the sane tinme each neasure a violation and then confirm the
violation by a second odor neasurenent taken by each certified
inspector, at least fifteen mnutes, but no nore than two hours,
after the first nmeasurenent. |In the case of hydrogen sul fide (H,S)
em ssions, an anbi ent air anal yzer desi gned for nonitoring hydrogen
sulfide (HS) nust be the nethod used for determning the
concentrations of em ssions at the point of measurenent, or other
i nstrunmental nethods as approved by the departnent.

Hi story: Anended effective Cctober 1, 1987; June 1, 1990; June 1,
2001.

CGeneral Authority: NDCC 23-25-03

Law | npl enented: NDCC 23- 25-03

33-15-16-04.1 Regulation restriction. Conpliance with the
provisions of this chapter does not operate as a defense to any
| egal action which is based upon the theory of public or private
nui sance.

Hi story: Effective June 1, 1990.
General Authority: NDCC 23-25-03
Law | npl enented: NDCC 23- 25-03

33-15-16- 05. Met hod of selection and training. Repeal ed
effective June 1, 2001.
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